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Terms of sale and delivery of the
Mount Everest Tea company GmbH

1. Area of application of these conditions.

The supplies, services and offers of the seller exclusively
take place according to these business conditions. They are
valid for all contracts between the parties, which have been
concluded after that 31.12.2001, to all present and future
business relations, even if they were not again expressly
agreed upon. For contracts, which were concluded up to
31.12.2001, the conditions of the seller in the version valid
up to this point in time still apply. Purchasing or other trad-
ing conditions of the buyer are hereby not valid. They will not
be made use of. The seller is entitled to change its terms of
delivery and sales with effect for the future entire business
relations with the buyer after appropriate notice. The con-
ditions available are seen as accepted on placing an order or
on receipt of delivery. Deviations from these business
conditions are effective only if the seller confirms them in
writing.

If one of the conditions of these terms of sales and delivery
be or become ineffective, this does not affect the rest of
the contract. In its place, statutory law comes into effect.
In no case do the buyer's terms of business replace the terms
of sales and delivery. If a general agreement exists between
the buyer and the seller, then these terms of delivery and
sales apply to both the general agreement and to the indi-
vidual contract.

2. Contract conclusion, in wrifing.

All offers of the seller are non-binding and noncommittal un-
til the conclusion of the contract has taken place and are
prior to being re-sold unless otherwise expressly agreed up-
on. On ordering goods, the buyer expresses his readiness to
buy the goods ordered. The seller has the right to accept the
offer of contract, which is included in the order, within two
weeks after receipt. Unless any other written confirmation
is received from the seller, his invoice is thus confirmation
of order. Concerning orders in writing, we go by the article
number, not the description. Is the buyer a businessman, the
written confirmation from the seller is decisive, when con-
cerning orders and agreements, as long as the buyer does
not immediately contradict in writing. This is especially valid
for oral or telephone orders and agreements. A notification
to the seller is no longer immediate, if the seller does not
receive it within 7 days.

Possible alterations or additions to the contract, with the
exception of alterations to the terms of sales and delivery
for the future, in accordance with No. 1, require written con-
firmation from the seller, in order to be effective.

3. Supply and performance

For all conclusions of or from containers or floating or rolling
goods, the conclusion of the contract follows with the reser-
vation that the goods are shipped correctly, completely and
punctually through the shipping company and arrive punctu-
ally and in good condition. This is only valid the case that
non-delivery is not caused by the seller, especially in the
case of a contract of a congruent hedge with our supplier.
The buyer always bears the risk of transport, even if con-
cerning contracts that are concluded with carriage-paid,
carriage-free or similar terms. The choice of means of trans-
port follows due to lack of specific instructions from the
buyer, through the seller according to his best judgement,
without liability for the lowest price of transport. If after
conclusion of a contract, it turns out that the goods do not
correspond to German food hygiene regulations, the labelling
regulations and/or the Metrology Law, the seller can with-
draw from the contract. The buyer cannot make any legal
claims after withdrawal, whereby liability of the seller due to
fault, is excluded as far as possible according to § 276 BGB.
Should the buyer suffer loss due to late delivery caused by
the seller, the buyer can claim 5% of the value of the part
concerned of the complete delivery at the utmost. This lim-
ited liability does not apply should the delay in delivery be
on purpose or due to negligence on the seller’s part or if the
seller's delay in delivery injures life, body or health.

4. Delivery time and period/ Force majeure.

All delivery times and periods must be in writing. Force ma-
jeure, unforeseen difficulties due to lack of raw materials, re-
strictions in business or shut-downs, as well as disturbances
in production at the seller's or the supplier's, flooding,
storm, orders on the part of the government or authorities
and/or monitoring, total or partial hindrance in the growth
of the harvest, in the area of production and packing, unfore-
seen shipping difficulties or other happenings that are not
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caused by the seller, free him from his duty to deliver with-
in the duration of the disturbance and its effects, even
though delivery periods and dates agreed upon are binding.
The above-mentioned occurrences allow the seller to with-
draw partially or fully from the contract, even in the case of
the contract being concluded during the occurrence of these
circumstances. On delay, the buyer can then withdraw from
the contract, if the seller has not shown readiness to deliv-
er when the deadline has ended.

Compensation cannot be claimed against the seller due to
non-fulfilment or delayed delivery.

5. Quantity

The quantity stated allows the seller to deliver 5% more or
less.

With exworks EImshorn, the weight determined of the trans-
acted sales and/or the amount at the works is decisive for
the entitlement. This also applies to freight-free supplies.

6. Transport

1% of the sum insured on all articles. Should transport in-
surance not be requested, the seller bears the risk of trans-
port (no liability claims on transport damages).

The current toll charges are charged additionally.

7. Partial packages

Principally we supply whole packaged units. Half packaged
units can be supplied at a 20% increase in price. This is
only valid for our accessory range. We reserve the right to
change the packaged units.

8. Initial deliveries.
Initial deliveries are only made on a COD or payment in
advance basis.

9. Price and minimum order

We reserve the right to apply surcharges for road tolls.
Possible increases in freight costs are to be paid by the buy-
er and are charged additionally.

For orders exceeding € 150.00 from our complete range, the
supplier delivers exworks EImshorn. Currently, € 7.50 is
charged for freight and packaging. Domestic deliveries ex-
ceeding € 260.00 are freight-free for the buyer.

The minimum order value for deliveries abroad is € 500.00.
The seller can change the additional charges for small orders
and the flat charge and increase them, if his own costs for
processing smaller quantities or his own costs of freight and
packaging increase.

The buying price offered is binding. Unless otherwise agreed
upon, the seller maintains the prices given for 30 days from
date of quote. Decisive are the prices quoted by the seller
in the confirmation of order plus the value added tax valid
at the date of delivery. Possible increases due to authority
measures are always to be paid by the buyer. Prices are to
be understood exworks Elmshorn, unless otherwise agreed
upon.

Payment can be effected COD, direct debit or per bank trans-
fer.

The seller is bound by the price confirmed for goods on call
for a period of 3 months as of order confirmation date. On
calling the goods after this period, the seller may charge
the prices valid at the time of calling.

It is agree that the recipient has full responsibility for the
disposal of waste.

10. Risk of transport

The risk of accidental sinking or damage to the goods pass-
es from the seller to the buyer on handing over; on sending
goods, when they are handed over to the carrier, the
freighter or other persons or companies determined to take
over delivery.

It makes no difference, where goods are handed over, if the
buyer delays acceptance, even if delivery was not possible
without the seller being at fault. Goods ready to be dis-
patched must be immediately called on the delivery date.
Must dispatch be delayed due to circumstances caused by
the buyer, he is thus in arrears as of the date of notification
of readiness to dispatch.

11. Retention of the title

The seller reserves the proprietary rights to the goods un-
til all claims resulting from the contract and outstanding
business relations have been met. The following are includ-
ed: subsidiary claims, liability claims, future claims, claims
from cheques and bills of exchange, as well as debt claims
from accounts. The buyer has the right to use and dispose

of the goods in vies of the following regulations:

a. The authorization for the buyer to be able to use and/or
dispose of the goods ends, regardless of the seller's with-
drawal from the contract at any time, on the buyer's behav-
iour being contrary to the contract, especially on being in
arrears or on non-payment or on the opening of an insolven-
cy process on his property or a settlement process to avoid
insolvency.

b. On using the titled goods, the buyer does not gain the ti-
tle to the goods according to § 950 BGB on the new prod-
uct. If the titled goods are used in combination with other
goods, which belong to the buyer or other goods bought un-
der the so-called simple retention of the title according to
§ 455 BGB, the seller gains the sole retention of the title of
the new products. If the titled are used with goods supplied
under the extended retention of title, excluding the legal
consequences o § 950 BGB, the combined ownership with
the buyer of the goods passes to the seller to a part value
(invoice value).

c. The buyer herewith transfers the claim with all its sub-
sidiary rights from a further sale of the titled goods to the
seller, as far as the goods have been used. The seller accepts
this. If the titled goods only contain such goods that either
belonged to the seller or were supplied under the so-called
simple retention to the title according to § 455 BGB, the
buyer transfers the buying price claims to the seller, pro
rata of the invoice value. Otherwise, i.e. in combination of
prerequisites of several suppliers, the seller is entitled to a
corresponding part of the appropriate buying price claim.
d. The seller will not collect the claims transferred as long
as the buyer is not in arrears.

The buyer must, on demand, give the seller an exact list of
the clims he is entitled to with name, address of the cus-
tomer, value of the claims, date of invoice etc, inform his
customers and give the seller all the information necessary
for him to enforce the claims transferred. He has the right
to make his claims on his own, as long as the seller gives
him no other instructions.

The buyer authorizes the seller to notify the customers
about the transfer and to collect the claims himself, as soon
as the buyer is in arrears or his financial situation worsens.
In this case, the seller can demand the buyer to allow the
inspection of the stock of the claims transferred by de-
signees through the buyer’s account. Amounts received from
transferred claims are to be especially kept for the bank
transfer.

e. The retention of the title then remains, when single claims
by the seller are carried over to a current invoice and the
debts evened out and recognized.

f. If the present security through the retention to the title
exceeds the secured claim by 10%, the seller will release
fully paid orders.

g. Pawning or security transference of the titled goods or of
the transferred claims is not allowed. By access of a third
party to the titled goods, the buyer will refer to the proper-
ty belonging to the seller and inform the seller immediate-
ly with details of the creditor.

h. As soon as the buyer is in arrears, he must, on the seller’s
demand, give him a list of all titled goods still available, even
if used and a list of claims by third parties, as well as copies
of invoices and to give the titled goods back to the seller im-
mediately, without a withdrawal from the contract by the
seller being necessary.

i. The seller can receive payments through the free selling
of the goods taken back. The buyer will be credited with the
proceeds. Appropriate charges for the returning of the
goods, processing and selling can be deducted from the pro-
ceeds. The salaries of the seller's employees involved can
also be partially deducted. 25% of the proceeds as sales
costs can be calculated.

At the utmost, an amount that a company of the same trad-
ing level as the seller would pay for the goods taken back,
taking their condition and into consideration, usually the
wholesale price will be credited.

j. The buyer stores the titled goods for the seller. He must
take good care of them and insure them against fire, theft,
water and other risks. The buyer transfers herewith all dam-
age claims of kinds mentioned in the second sentence
against insurance companies or other replacement obliga-
tors to the seller, to the amount claimed. The buyer must no-
tify the seller of any damage or destruction to the goods
immediately.

k. The buyer must inform the seller of any changes in busi-
ness or home address.

I. Rights of the retention of the title and all requlations de-
termined in these terms are valid until complete exemption
of all possible obligation that are received by the seller in the
interest of the buyer.
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m. The seller can withdraw from the contract and demand the
goods back on behaviour against the contract caused by the
buyer, especially concerning arrears or on breach of points
jand k.

12. Quality and guarantee

Measurements, performance descriptions and other details
about the composition serve the purpose of specification. It
is not assurance of characteristics that are part of a guar-
antee. Possible public advertising statements/product de-
tails by a third party or seller are not part of the contractual
product specifications, unless the seller makes an agree-
ment with the buyer accordingly. The buyer must inspect the
goods after receipt without delay at his own expense and
inform the seller in writing about defects, wrong deliveries
or short deliveries without delay, after a period of exclusion
of seven days at the latest. The seller must be informed
about hidden defects immediately on discovery in writing.
The seller must be given the opportunity to convince himself
of the complaints made. The enforcement of guarantee
claims is excluded after the deadline. The buyer must prove
all prerequisites for claims, especially for the complaint it-
self, the point in time of discovery of the defect and the
punctuality of the complaint. A complaint does not release
him from his obligation to pay. Possible quality defects of a
part shipment does not allow a rejection of the rest of the
amount contracted unless the buyer can prove that the ac-
ceptance of only one part of the shipment is unreasonable,
taking the circumstances into consideration.

For defects, the seller guarantees repair or replacement, ac-
cording to his choice. The seller may carry out an adequate
amount of repairs or replacements. If repair or replacement
fails, the buyer has the right to withdraw from the contract
or to reduction in price. The right is limited to the shipment
involved, as long as such a limitation, due to the nature, is
not unreasonable for the buyer. On only the smallest breach
of contract, especially on minimum defects, the buyer has no
right to withdraw from the contract. If the amount specified
is not reached, the buyer only has the right to receive a re-
duction in price, after repairs have failed. This is not valid if
the amount specified is definitely assured or the acceptance
of the goods under the given circumstances is unreasonable.
Damage caused by exterior influence or bad handling is ex-
cluded from the guarantee. Guarantee claims are limited to
one year from the passing of the risk. If the confirmation of
order from the seller allows for a longer period of guarantee,
these limit claims up to the deadline of the guarantee peri-
od stated. So-called periods of guarantee are periods of
guarantee. Guarantee claims on repairs that have been made
or on replacements can only be made within 3 months after
repairs or replacement, not, however, being shorter than the
end of the guarantee period.

The above-mentioned limitations and restrictions to the
guarantee do not apply in the case of guarantee claims
being due to the fault of intent or culpable negligence by
the seller, his executives or fulfilment assistants for damage
to life, body or health or the seller has given a deviating
composition guarantee. Further claims for compensation are
limited to the measures in the regulations of No. 11 (liabili-
ty). Liability of consequences due to the defects is exclud-
ed.

13. Impossibility and non-delivery

If the seller's whole obligation becomes impossible before
the passing point of the risk, due to circumstances repre-
sented by him, the buyer can withdraw from the contract. In
the case of partial impossibility or partial disability, then
this is only valid for the part concerned. The buyer howev-
er, can withdraw from the contract, if he can prove a right-
ful interest in denying the part shipment.

Further claims of the buyer, especially claims for compensa-
tion are excluded according to the regulations in No. 11 (lia-
bility). If impossibility happens during delay in acceptance by
the seller, or due to his fault, he must fulfil his obligations.
After the seller's withdrawal from the contract or after the
deadline has passed, according to § 323 BGB, the seller is
allowed to freely dispose of the goods taken back. In the
bounds of compensation claims, goods taken back, accord-
ing to No. 8, point i, are taken into consideration. For breach
of duty caused by the seller that does not result from faulty
goods, the buyer cannot withdraw from the contract.

14. Liability

The following liability exclusions and limitations are also
valid for criminal claims, in as far as they concur with con-
tractual claims.
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The seller’s liability for damage of any kind is excluded. This
exclusion is not valid for any damage that he caused inten-
tionally or through culpable negligence and also not for dam-
age caused due to negligence that is based on injuries to
life, body or health, as well as subject No. 2 and No. 14, for
damage caused by negligence that is based on injuries to
the seller's important duties of contract. In cases of injury
to duties of contract through negligence, the seller’s liabil-
ity, with the exception of damage to life, body and health, is
limited to the typical contractual foreseeable damage that
the seller perceived on conclusion of the contract or breach
of duty. The seller is not liable for damage than can only be
ascribed to the buyer’s area of risk.

Compensation claims by the buyer are excluded from the
seller's liability concerning negligence, if they are not made
at court within three months after rejection of the claims
with an appropriate notification from the seller or his insur-
er.

All possible compensation claims due to negligence lapse af-
ter one year. The limitation period begins at the end of the
year from which the claim originates and the buyer received
knowledge of the circumstances leading to the claim and of
the person responsible or should have received, without cul-
pable negligence.

These limitations are not valid for the seller's negligence,
whereby life, boy and health are damaged. The above-men-
tioned liability exclusions and limitations are also valid for
the seller’s liability for his organs, employees and fulfilment
assistants, as well as for the personal liability of organs,
employees and fulfilment assistants. The above-mentioned
liability exclusions and limitations are not valid as long as the
seller can insure himself with a branch-typical appropriate
company liability insurance suited to his company. They are
also not valid for claims according to the product liability law
as far as is urgently liable. They are also not valid, if the
seller has given a composition and durability guarantee.

15. Payment

Payment is effected according to the agreements stated on
the front. They have to be effected exclusively to the seller
in such a way that they cover the whole value of the goods
supplied. If no other term of payment has been made in the
contract, payment must be effected 10 days after date of
invoice at the latest. After this deadline, the buyer is in ar-
rears. During the period of arrears, the buyer will be charged
8% interest above the basic interest rate. We reserve the
right to prove higher damage dut to arrears against the com-
pany and enforce it. Costs for reminders or collection, as
well as any other possible costs will be charged to the buy-
er. Should bill of exchange be agreed upon, discount expens-
es, bill stamp and possible collection charges will also be
charged to the buyer. Cheques and/or bills of exchange are
accepted instead of payment and then become valid after
receipt of the counter-value as payment.

Should circumstances become known to the seller that ques-
tion the buyer's credibility, he does not cash a cheque or
cancels his payments, or in the case of arrears, the seller has
the right to withdraw from the contract and all other con-
tracts and agreements. In the case of arrears, all outstand-
ing demands on the buyer are due immediately, even if they
are not based on this contract. The seller also has the right
to demand payment in advance or demand security.

The buyer only has the right to make charges, non-payment
or reduce the price, even if counter claims are being en-
forced, if the counter claims have been legally ascertained
and are indisputable.

16. Place of fulfilment, court of jurisdiction, law applicable
Place of fulfilment for payment and delivery is Elmshorn.
The law valid is that of the Federal Republic of Germany. The
regulations of the UN Buying Law do not apply. Is the cus-
tomer a businessman, a legal entity of a public institution or
a fund assets under public law, Hamburg has been chosen as
additional court of jurisdiction for all disputes concerning
this contract. Legal proceedings against the seller can only
be started in Hamburg. Hamburg has also been agreed upon
as additional court of jurisdiction in the field of non-commer-
cial business, if the buyer has no general court of jurisdic-
tion in Germany, moves his abode or usual place of residence
after conclusion of contract or the seller's usual place of
residence at the point in time of taken legal action is un-
known.

17. Severability clause

Should one or more of the regulations in the contract
concluded between the buyer and the seller be or become in-
valid, which are due to reasons that are not based on legal

regulations of general terms of business, the effectiveness
of the other regulations remains unaffected. In place of the
ineffective regulations, those effective regulations come in-
to act that best fulfil the purpose of both parties at the time
of conclusion of the contract. This also applies to a space in
the corresponding contract.

18. Data protection

The seller has the right to process and save data about the
buyer, which was received due to business relations and al-
so have it processed and saved by a third party engaged
- even if it originates from a third party - in accordance with
the German Data Protection Law.
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